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               Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Wednesday, the 19th day of December, 2018 

 
 

   MONEY APPEAL No. 02/2018 

 
 

From the Judgment & Decree dated 13/07/2018 passed by Learned Munsiff 

No. 2, Nalbari in Money Suit No.15/2015. 

                    
 
                 Sri Sharat Haloi 

  ---- Appellant/Defendant 
 

            - VS  - 
 
 
                   Sri Tapan Kalita 
     

   ------- Respondent/Plaintiff  
 
This appeal having been heard on 11/12/18 in presence of :-  
 

Advocate for the Appellants :-  Sri Manoranjan Bhattacharjya 

Advocates for the Respondents :-  Sri Pranab Goswami and 

      Sri Bhupali Goswami. 

and having stood for consideration to this day, the Court delivered the 

following judgment:- 
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         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 13/07/2018 passed by the Ld. Munsiff 

No.2, Nalbari in  Money Suit No. 15/2015, are the subject matter under 

challenge in this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

Money Suit No. 15/2015 which was decreed  vide the Judgment and decree 

dated  13/07/2018 passed by the Ld. Munsiff No. 2, the defendant as appellant 

has preferred the instant appeal on the following grounds:- 

 
    G R O U N D S 

 

a)  That the learned Munsiff No 2 committed grave error of law and 

facts in passing the impugned judgment and decree and as such the same 

are liable to be set aside. 

 

b) That, the learned Munsiff failed to appreciate the evidence on 

record, misconceived law and facts, misread the evidence and passed 

the impugned judgment and decree with cost and as such the same are 

liable to be set aside.  

 

c)  That, the learned Munsiff did not apply her judicial mind in 

passing the impugned judgment and decree and as such the same are bad 

in law and liable to be set aside.  

 

d)  The learned Munsiff ought to have decided all the issues in favour 

of the defendant-appellant and against the plaintiff- respondent and 

as such the impugned judgment and decree are not sustainable.  
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e) That the learned Munsiff has not discussed the whole evidence on 

record while passing the impugned judgment and decree and 

superficially passed the same at a nutsell and as such the same are 

liable to be set aside and reversed.  

  

f) That Rule 5 of Order 20 requires the court to record its finding 

with reason on each issue unless the finding on one or more of the 

issues disposes the suit. But the learned Munsiff while passing the 

impugned judgment has not given her finding as all the issue framed 

and as such the impugned judgment and decree are bad in law and liable 

to be set aside.  

 

g) That the plaintiff did not appear for cross-examination of the 

defendant's witnesses and the learned counsel for the defendant 

submitted the court of Munsiff to dismiss the case under the 

provisions of Order 9 Rule 8 of CPC. But the learned Munsiff without 

dismissing the case for defeault of the plaintiff so moto proceeded to 

here the argument by closing up the defendant's evidence and 

thereafter passed the impugned judgment and decree in absence of 

plaintiff side and as such the same are bad in law and liable to be 

set aside.  

 

h) That the learned Munsiff misconceived the law of burden of proof as 

provided under the Indian Evidence Act and passed the impugned 

judgment and decree and as such the same are liable to be set aside.  

 

i) That the burden of proof never shifts, it always remain constant. 

The party, whether plaintiff or defendant, who substantially asserts 

the affirmative of the issue, has his burden to proof i.e. to esablish 

his case. If defendant do not admit the claim of the plaintiff, the 
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plaintiff is to establish his case. He cannot succeed on the weakness 

of the defendant. So the maxim “ Portior est conditio defendantis” 

which means the defenant is in better position. The learned Munsiff 

has failed to understand the aforesaid provisions of settled law and 

passed the impugned judgment and decree and as such the same are 

liable to be set aside.  

 

j)  That, the learned Munsiff has given reliance of the mere report of 

Hand Writing Expert brushing aside the direct evidence adduced  by the 

parties and passed the impugned judgment and decree and as such the 

same are liable to be set aside.  

 

k)       That, it is settled law that mere report without examining 

the expert is not relevant and as such the impugned judgment and 

decree are liable to be set aside.  

 

l)      That, it is also settled law that no adverse inference can be 

drawn by the fact that no expert has been examined to prove or 

disprove the similarity of a writing and as such the impugned judgment 

and decree are liable to be set aside.  

 

m)       That, the defendant denied the execution of Exhibit 1, which 

has been admitted under objection. So, the burden of proof of due 

execution of Exhibit 1 is on the plaintiff. But the plaintiff has 

failed to adduced reliable evidence, rather he has not appeared to 

cross-examine the defendant and his witness, to prove the execution of 

Exhibit 1 and as such the impugned judgment and decree are liable to 

be set aside.  

 

n) That, PW 1 ( the plaintiff) has stated in his cross-examination 
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that on the day of borrowing money he has called the two attesting 

witnesses of Exhibit 1 from their home by riding bicycle. Whereas  PW 

2 ( Sankar Kalita), one of the attesting witnesses of Exhibit 1 has 

stated in his cross-examination that defendants ( Sarat/ Chandan) has 

called him on the day of borrowing money. Besides the other attesting 

witness of Exhibit 1 ( Nitu Kalita) has stated in his cross-

examination that nobody has called him on the day of borrowing money. 

Hence the plaintiff has hopelessly failed to establish the fact of 

execution of Exhibit 1, on the other hand the defendant has able to 

create a circumstances that the Exhibit 1 has been manufactured by the 

plaintiff in collusion with the attesting witnesses. As such the 

impugned judgment and decree are not sustainable and liable to be set 

aside. 

  

o)        That, the plaintiff, as PW 1 has stated in his cross-

examination that he himself has borrowed the amount of Exhibit 1 from 

one Lankeswar Kalita @ 1 % pm and lent the same to the defendant @ 2% 

pm whereas the Exhibit 1 reveals that the rate of interest is 12.5% 

per annum. On the other hand the plaintiff has no license for lending 

money and he has not produced said Lankeswar Kalita as his witness. So 

the defendant has able to create a circumstance in respect of 

manufactured of the Exhibit 1 by the plaintiff and as such the 

impugned judgment and decree are liable to be set aside.  

p)       That, the amount lent for an illegal act is not recoverable. 

In the present case if it is presumed that the plaintiff had lent the 

money to the defendant that is as stated by the plaintiff and the 

other witnesses to give bribe for service. So, the amount is not 

recoverable by the plaintiff. These aspect has not been considered by 

the learned Munsiff and superficially passed the impugned judgment and 

decree and as such the same are not sustainable and liable to be set 
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aside.  

q)        That, the plaintiff has failed to cross-examine the 

defendant's witness and the evidence of the defendant's remains 

unchallenged. Whereas the learned Munsiff has not considered the 

evidence of the defenant and passed the impugned judgment and decree 

solely taking mis-conception on burden of proof and as such the same 

are liable to be set aside.  

r)  That the evidence adduced by the plaintiff is totally 

contradictory and unreliable, whereas the defendant adduced best 

evidence and as such the impugned judgment and decree are liable to be 

set aside.  

s)     That, in any view of the case the impugned judgment and decree 

are liable to be set aside. 

t)  That, the appellant reserves the right of taking additional 

grounds at the time of hearing.  

 

3.  On the above grounds the appellant has prayed for setting 

aside the impugned judgment and decree. After admitting the appeal the 

record of Money Suit. No. 15/15 was called for and the same was 

received. 

4.         On appraisement of the original case record, it appears 

that the plaintiff has filed the suit for realisation of money lent  

through a hand Note valued at Rs. 80,000/- 

 5.               The brief fact of the plaintiff's suit is that  on 

1/6/13 the defendant  Sarat Haloi borrowed Rs. 80,000/- only from the 

plaintiff agreeing to repay the same as and when the demand is made by 

the plaintiff. The defendant executed a hand note in presence of the 

witnesses for the said amount in favour of the plaintiff. The 
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defendant failed to repay the same within time and on repeated request 

the defendant denied to pay the same. Therefore the plaintiff  on 

21/05/15 through an advocate sent legal notice demanding Rs. 80,000/- 

only as borrowed amount to the defendant but the latter replied to the 

said legal notice  that he never took any loan from the plaintiff and 

that the plaintiff had forged his signature and manufactured the 

alleged hand note. Hence, the suit.  

6.  On receiving notice the defendant appeared and  contested 

the suit by filing written statement. In his written statement the 

defendant stated interalia that there is no cause of action and that 

the suit is not maintainable. The defendant stated that he never took 

any loan from the plaintiff and that the latter has forged his 

signature and manufactured the alleged hand note. 

 

7.  Upon pleadings of the parties the learned trial court has 

framed the following issues ----- 

 

  i) Whether there is any cause of action for the suit 

? 

  ii) Whether the suit is maintainable   ? 

  iii) Whether the defendant executed hand note dated 

01/06/13 in favour of the plaintiff  ? 

  iv) Whether the defendant took a loan of Rs. 80,000/- 

from the plaintiff   ? 

  v) Whether the plaintiff is entitled to recover Rs. 

80,000/- along with interest from the defendant   ? 

  vi) To what other  reliefs the parties are entitled to 
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? 

 

8.  The plaintiffs side has adduced evidence of 4(Four)  

numbers of witnesses and exhibited 4(Four) documents. The defendant 

side has adduced the evidence of 2(Two) witnesses but has exhibited no 

documents.  

  I have heard the learned counsel for both the parties and 

have gone through the materials on record as well as the memorandum of 

appeal. The vital issues in the suit are issue No.(iii),(iv) & (v) and 

the result of the present appeal is depended upon the discussion in 

these three issues.  

 

     DISCUSION, DECISION AND REASONS THEREOF. 

   

9. For the sake of convenience issue No (iii), (iv), (v) and (vi) are 

taken up together for discussion. Issue No (iii), (iv), (v) and (vi) are contingent 

upon the question as to, 

  Whether the defendant executed hand note dated 

01/06/13 in favour of the plaintiff ? 

 

   A N D 

 Whether the defendant took a loan of Rs. 80,000/- 

from the plaintiff  ? 

    A N D 

 Whether  the plaintiff is entitled to recover Rs. 

80,000/- along with interest from the defendant ? 

      A N D 

 To what other reliefs the parties are entitled to ? 

 
 



9 

 

10. The plaintiff has pleaded in the case that on 1/6/2013 the 

defendant Sarat Haloi borrowed Rs. 80,000/-from him in presence of Nitu 

Kalita and Sankar Kalita and executed a hand note in presence of them in 

favour of the plaintiff. However, the defendant failed to repay the money within 

time and inspite of several demand by the plaintiff, the defendant denied to 

pay the money to the plaintiff. The defendant denied the execution of the hand 

note in his written statement and submitted that the hand note is forged by 

the plaintiff in collusion with the witnesses.  

11. The learned counsel for the appellant/ defendant submitted that 

the burden of prove of due execution of Exhibit-1 is on the plaintiff but the 

plaintiff has failed to adduce reliable evidence, rather he has not appeared to 

cross-examine the defendant and his witnesses to prove the execution of 

Exhibit-1 and as such the impugned judgment and decree are liable to be set 

aside.  

12. Now if we go through the cross-examination of the PWs we find 

PW 1 stating in his cross-examination that at the time of lending money Nitu 

Kalita and Sankar Kalita were present and except them no other people were 

present. PW 1 stated in his cross-examination that on the day of borrowing 

money he had called the two attesting witness of Exhibit-1 from their home by 

riding bicycle. Now, if we go through the cross-examination of PW 2, Sankar 

Kalita we find him stating that the defendant Sarat Haloi and Chandan Haloi 

had called him on the day of borrowing money. PW 3 Nitu Kalita on the other 

hand stated that on the day of executing the hand note no one called him but 

he himself came to Nalbari.  

13. From the cross-examination of the PWs it appears that  PW 2 

and PW 3 were present at the time of handing over the money to the 

defendant. PW 1 stated in his cross-examination that the time of lending 

money was 4 PM and the money was counted by him. It is also revealed from 

the cross-examination of PW 1 that the money was divided among Sarat and 

Chandan and they also counted the money. According to the PW 1 the money 

was lended as well as counted in his house. PW 1 also stated that he gave Rs. 

70,000/- to Chandan and 80,000/- to Sarat. On going through the cross-

examination of PW 2 we find him stating that after the hand note was written 
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by the 'Mahari' he had put his signature on the same and the defendant Sarat 

and Chandan also put their signature. Thereafter they came to the plaintiff's 

house and reached there by 4 PM. After receiving the Exhibit-1, the plaintiff 

lended Rs. 80,000/- to Sarat and Rs. 70,000/- to Chandan. PW 2 stated that 

the plaintiff handed over the money to the defendant in front of him. It 

appears that all the persons present there had counted the money and the 

denomination of the money was in Rs. 1000/-. PW 1 had also stated the same 

thing in his cross-examination.  PW-3 stated in his cross-examination that he 

had put his signature on a paper in the court as he was asked to do so by a 

person. It appears from the evidence of PW 3 that some other persons in the 

court had also put their signatures on the paper and thereafter he was taken 

to the house of the plaintiff. PW 3 stated that the plaintiff lended money to 

Sarat and Chandan in his house. PW 3 also stated that the paper which he had 

signed on the court was seen on the table of the plaintiff in his house. 

According to PW 3 apart from him one other person  had also signed on the 

paper.  

 From the evidence and cross-examination of the PWs it appears 

that all of them has corroborated with each other except some minor 

contradictions.    

14. According to the learned counsel for the appellant  there are 

many contradictions in the evidence of the PWs and because of this  it is seen 

that the plaintiff has hopelessly failed to establish the fact of execution of 

Exhibit-1. Whereas,  the defendant has been able to create  a circumstance 

that Exhibit-1 has been manufactured by plaintiff in collusion with the attesting 

witness. The learned counsel for the appellant has further submitted that as 

the defendant denied the execution of Exhibit-1, the burden of prove of due 

execution of Exhibit-1 is on the plaintiff. According to the learned counsel for 

the appellant as the plaintiff failed to cross-examine the defendant's witnesses 

and as the evidence of the defendants remains unchallenged, the impugned 

judgment and decree  was passed on misconception of burden of prove  and 

as such the same is liable to be set aside.  

15. Regarding the contradictions I would like to point out that in a 

Civil proceeding mere discrepancies in the evidences does not effect the suit, 
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as in a Civil proceeding  only the genuineness of the documents/ documentary 

evidence is to be given utmost importance. It is already seen from the cross-

examination of the PW s that the hand note was executed in their presence 

and the money was also lended by the plaintiff to the defendant in front of 

them. Apart from that the writer of the scribe is also examined by the plaintiffs 

as PW 4. PW 4 has identified the signatures of the executors and witnesses of 

the hand note. Even the defendant while cross-examining the PWs could not 

shake their credibility. Circumstantial evidence is not considered in this case as 

the direct evidence is already available in the case record.  

16. One of the ground taken in the memo of appeal is that the 

learned Munsiff has given reliance on the mere report of hand writing expert 

brushing aside the direct evidence adduced by the parties and passed the 

impugned judgment and decree and as such the same are liable to be set 

aside. According to the learned counsel for the appellant mere report without 

examining the expert is not relevant.  

 The learned counsel for the appellant further submitted that the 

party whether the plaintiff or defendant who substantially  asserts the 

affirmative of the issue, has his burden to prove i.e. to establish his case. If 

defendant do not admit the claim of the plaintiff, the plaintiff is to establish his 

case. He cannot succeed in the weakness of the defendant's case. According to 

the learned counsel the learned Munsiff misconceived the law of burden of 

prove as provided under the Indian Evidence Act. 

17.  At this point I would like to mention that the burden of prove is 

always on the person who brings a claim in a dispute. It is often associated 

with the latin maxim “ Semper necessitas probandi incumbit ei  qui agit” which 

means the necessity of proof always lies with the person who lays charges. 

The person bringing the law suit, i.e. the plaintiff, has the burden of proving 

the elements of his law suit. In a civil case, the plaintiff must prove his case by 

preponderance of the evidence. The party that does not carry the burden of 

prove carries the benefit of assumption being correct, they are presumed to be 

correct until the burden shifts after presentation of evidence by the party 

bringing the action. Fulfilling the burden of proof effectively captures the 

benefit of assumption, passing the burden of proof to another party. 
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18.  In our case the plaintiff has discharged his burden of prove by 

establishing the fact by leading direct evidence as well as documentary 

evidence that Exhibit-1 was executed by the defendants and that an amount of 

Rs. 80,000/- was handed over to  the defendant Sarat Haloi.  

19.  From the written statement of the defendant it appears that the 

defendant has taken the plea that the plaintiff has forged the signature of the 

defendant in collaboration with the attesting witnesses. A brief perusal of the 

case record transpires that on 24/5/2016 the defendant had filed a petition u/s 

45 of the Indian Evidence Act and under Order 26 Rule 10 CPC praying for 

expert opinion. Accordingly the court vide order dated 11/07/16 had allowed 

the prayer and directed the plaintiff to produce the original hand note for 

obtaining opinion of hand writing expert.  On perusal of the report of the hand 

writing expert it transpires that though the red enclosed signatures  stamped 

and marked as Q 1 and Q 2 were examined and compared with the blue 

enclosed signatures similarly stamped and marked  S1 to S6 in a number of 

sitting, it has not been possible to express a definite opinion regarding 

authorship of the red enclosed signatures stamped and marked as Q 1 and Q 2 

on the basis of comparison with the supplied standard materials at hand. 

According to the expert to form a definite opinion, some admittedly genuine 

signatures of the concerned person during his normal routine course during 

the time period 2012 to 2014 was to be called for  comparison. It is also seen 

that the defendants were given several opportunity to take steps for examining 

the hand writing expert. However, the defendant did not take any steps inspite 

of getting several opportunities for which the case was fixed for evidence. As 

the defendant failed to examine the expert for proving the plea taken by them, 

it can be presumed that the defendant executed the hand note dated 01/06/13 

in favour of the plaintiff by taking a loan of Rs. 80,000/- from him and 

accordingly the plaintiff is entitled to receive the borrowed sum from the 

defendant.  

20.  Considering the above discussion, it appears that the plaintiff  is 

entitled to all the relief as claimed for. The Ld. Trial court has rightly decided all 

the issues in favour of the defendant. Therefore I find nothing to interfere with 
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the findings of the learned trial court in any of the issues. 

 

    O R D E R 

 

21.  In the result, the present  1st appeal is bereft of merit and thus 

the same stands dismissed. 

  The impugned judgment and decree dated 13/07/2018 in MS 

No. 15/15 by the learned Munsiff No. 2, Nalbari is hereby affirmed.  

  Draw up a decree accordingly. 

  Send down the original case record being Money suit No. 15/15 

to the Court of first instance with a copy of the judgment forthwith.  

      

   

  Given under my hand and seal of this court on this the 

19th day of December/2018. 

 

 

                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 Civil Judge  
   Nalbari 


